
remains confined on the charges. This motion is based on (1) the constitutional speedy trial and 
due process principles outlined by the United States Supreme Court in Jackson v. Indiana . 406 


U.S. 715, 740 (1972); and (2) pursuant to G. L. c. 123 § 16 (0 which affords this Court the 
discretion to dismiss the indictments in the “interests of justice” prior to the date of a statutorily 

. SJC 12084 (2017). 












On January 7, 2011, this defendant was evaluated hy Dona Maynard, Rd. D. for 
competency pursuant to G. L. c. 123 a. 15(a) as ordered hy the Barnstable District Court. Based 
upon that evaluation, the defendant was committed to Bridgewater Stale Hospital for further 

201 |L 


was arraigned cm the charge® of Bwrglaxy a* 



wiih a I tartgerous Weapon 


































































































































































































































































































































































































































































































































































































































































































































































































































Assault and Battery, Operating to Endanger, Assault and Battery with a Dangerous Weapon, 
Assault and Battery and Threat to Commit Murder. On the date of the arraignment, the Court 
ordered that the defendant be evaluated for competency by the Court Clinician pursuant to G.L. 
c. 123 s. 15(a). A hearing on competency was scheduled for the following day. 

On February 17,2011, after hearing, the Court ordered that the defendant be committed 
to Bridgewater State Hospital pursuant to G.L. c. 123 s. 15(b) to be evaluated for competency 
and fora neuropsychological examination. A further hearing on the defendant’s competency 
was scheduled for March 7,2011, On that date, the defendant was remanded to the custody of 
the Barnstable County Sheriff s Department, presumably fbr an evaluation by a Commonwealth 
expert. 

On September 12, 2011, the Court determined the defendant to be not competent 
pursuant to a report by Dr. Richard dated March 2,2011. The Court ordered, again pursuant to 
the report by Dr. Richard, that the defendant be committed to Bridgewater State Hospital 

imt to G.L. c. 123 s. 15(b) to he further evaluated for competency and to be evaluated for 






itinent pursuant to G.L. e. 123 a. 16(a) for restoration of competency. The Court ordered a 
hearing on die matter to be held on October 21,2011. As of October 21,2011, the defendant had 
been committed to Bridgewater State Hospital for a total of 70 days. 

According to the report of Charles Carroll, Ph. D. the defendant “continues to present 
with deficits in his ability to assist his attorney with rational understanding due to mental defect.” 
(See Carroll report p. 16) According to Dr. Carroll, the defendant's abilities may improve, but 
there is no “psychiatric treatment available to improve memory functions so commitment to n 
psychiatric hospital will not improve him in this regard.” (See Carroll report p. 16) Also, Dr. 
Carroll indicates that the defendant is not mentally ill and is not a candidate for civil commitment 
pursuant to G.L. c. 123 s. 16(a). (Sec Carroll report p 17) 

On October 21,2011. after hearing, the Court found the defendant to be not competent to 
stand tnal based upon the report of Charles Carroll, Ph. D. dated October 20, 2011. The Court 
ordered the defendant remanded to lire Custody of the Barnstable County Sheriffs department 
and continued the matter until November 18,2011 fbr further hearing, 

(he matter was continued until a further evaluation was ordered pursuant to G. L. c. 123 
S- 15(b) oil March 2,2012. According to Dr Carroll’s report dated April 19, 2012 the 

ion hurl not changed and Dr. Carroll opined that the defendant’s condition was 


defendant’s oondi 





























































































































































































































































































not likely to improve and that further assessment was not indicated. (See Carroll report p. 22) 
The matter was heard on May 3Q» 2012, at which time the defendant was found to be not 
competent and a $10,000 bail was Bet in lieu of further commitment. On September 20,2012 the 
defendant was released on probation officer surety. On July 31,2012 the defendant was again 
found to be incompetent to stand trial after an outpatient evaluation but based upon violations of 
his conditions of release was held on $25,000 bail on this matter. The defendant has remained in 
custody since that time. Since November 17,2016, the defendant is held on this bail at the 
Barnstable County Correctional Facility as he remains incompetent, but not subject to 
commitment at a State Hospital because lie is not mentally ill. hr November of 2016 at a hearing 
as to the defendant’s competency, the Court Clinician, Dr. Maynard opined that the defendant 
continues to be incompetent to stand trial with no real likelihood of being restored to 
competency. 


ARGUMENTS 


I. THE CHARGES AGAINST MR. HAYWARD SHOULD BE DISMISSED 

BECAUSE HE HAS BEEN HELD ON THE CHARGES LONGER THAN 

REASONABLY NECESSARY TO CONCLUDE THERE EXISTS NO 

SUBSTANTIAL PROBABILITY HE WILL KVKK ATTAIN 

COMPETENCY IN THE FORESKABLE FUTURE. 


The Continued Confinement on the Charges Violates the Principles Established by 
the United States Supreme Court in Jackson v. Indiana . 406 U.S. 715 (1972). 


"A person charged by n State with a criminal offense who is committed solely on account 
of his incapacity to proceed to trial cannot be held more than the reasonable period of time 
necessary to determine whether there is a substantia] probability that lie will attain that capacity 


the foreseeable future. If it is determined that this is not die case, then the State must either 


institute the customary civil commitment proceeding that would be required to commit 


indefinitely any other citizen, or release the defendant.” Jackson v. I ndiana . 406 IJ.S. 715, 738 

Guinta. 28 Mass. 1.. Hep. 501, *7-8 (Sanders, J. 2011) (“the 


(1972). §£c list Commo nwealth v 


mere act of bed ding criminal charges over a defendant who will never be able to contest them 














































Over the course of the past seven years, four separate doctors have opined that Mr. 


Hayward lacks the competency necessary to stand trial. The Commonwealth has not contested 


the question of competency since retaining Dr. Roy seven years ago, who opined that the 
defendant was not competent. There exists no evidence that Mr. Hayward has any dear path to 


becoming competent, 


The unlikelihood of restoration makes dismissal of the criminal charges an appropriate 


||| remedy. In Jackson v. Indianj , the United States Supreme Court discussed the unfairness of 
relegating an incompetent defendant to a more stringent standard of release due to the pendency 


of a criminal case than he would face solely in a civil commitment context . See 406 U.S. at 730, 


More specifically the court held that l, by subjecting Jackson to a more lenient commitment 


standard and to a more stringent standard of release than those generally applicable to all others 


not charged with offenses, and by thus condemning him in effect to permanent 


institutionalization without the showing required for commitment or the opportunity for release 


afforded by § 22-1209 or § 22-1907, Indiana deprived petitioner of equal protection of the laws 


Such a situation becomes particularly unfair where. 


under the Fourteenth Amendment. Id 


here, the defendant has no reasonable prospects of becoming comment, and thus exiting the 


id system, whereas he does have reasonable prospects of eventually meeting the criteria 


cnmirui 


for a less restrictive alternative to a hospitalization should he be subject to civil proceedings for 


1 For similar reasons, the Court also opined that Indiana's indefinite commitment ol a criminal detcncant solely on 
account of his Incompetent^ to wand trial does not square with the Fourteenth Amendment's guarantee of due 
process. Jackson v. Indiana. 405 U.S. at 730 Similarly, the Illinois Supreme Court found, in relation to a deaf mute 

i indefinite commitment became of the 
pending indictment against him. should be g.ven an opportunity to obtain a trial to determine whether or not ho is 
guilty as charged or should be released' Peo ple ex rel. Myers u Prims. 4f> III. 2d 281, 263 N. E 2d ICO. 113 (1970}. 
Thefacti that Mr. BliW«#orl is facing three and one-hal*additional years of commitment instead of '•definite 
commitment should not be determinative of the unfairness of his continued detention. 


process. Jac kson v. Indiana. 4C5 U.S. at 730 Similarly, the Illinois Supreme Court found, in relatioi 
cii.ifg.frl w«th rnurder that" defendant, handicapped as lie is and facing an i J.*.- 























































































oommitment under G.L. c, 123, §§ 7 and 8. 

The continued importance of (he lafijfflgn holding to incompetent defendants held in 

custody m Massachusetts was re-emphasized in Abbott A. v. Commonwealth 458 Mass. 24, 25 
2010 In derjdintt tu 2 ^ j 

nn .n « ** r penod of confinement under G.L, c. 276, sec. 58 A is tolled 
cn found incompetent, the Court emphasized how an 
incompetent defendant detention is limited by constitutional requirements of due process. Id. at 
37. The due process limitation is three-fold. Id. at 37. First, an incompetent defendant or 
juvenile may not he held in criminal custody awaiting trial "more than the reasonable period of 
time necessary to determine whether there is a substantia] probability that he will attain 
[competency] in the foreseeable future." Abbott A. 458 Mass, at 37 quoting Jackson v. Indiana. 
406 U.S. at 733,738. To satisfy this due process requirement, referred to in Jackson as the "rule 
of reasonableness," 2 458 Mass, at 37, qu oting Jackin , 406 U.S. at 733, ajudge must make a 
searching inquiry into the likelihood that a defendant or juvenile will become legally competent 
in the foreseeable future. 458 Mass, at 37, quo tine Jackson . 406 U.S. at 733. See Foucha v. 
Louisiana . 504 U.S, 71, 79 (1992) (State entitled to detain incompetent defendant "only long 
enough to determine if he could ... become competent”). For aduils and juveniles alike, if there 

tl competency in the foreseeable future, "then the 
civil umimilmcnt proceeding that would he required to 











1 


llj|j 

is no 




commit indefinitely any other citizen, or release the defendant." Abbott A.. 458 Mass, at 38-39, 
quotum J ackson . 406 U.S. at 738. See Foucha v. Louisi ana, supra at 79. 


* Although Abbott A. invoked a Juvenile case, the bJC extended the "rule of reasonableness" protection to adults 
as well as juveniles. v Eveu If under Federal constitutional aw the 'rule of reasonableness.' doi-s not apply where 
there Is a finding of dangero jsness that triggers criminal pretrial detention, we hotel here that under art. 1? of the 
Massachusetts Declaration of (fights, the ’rule of reasonableness* applies tc an incompetent adult criminal 


‘l«ndant 

ill 


ir juvenile who is detained before trial on grounds of dangerousness under § 5 BA." 45a Mass, at 37, 


fi| fill 11 
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thc ^ oourt 8{atc<1 even if it is determined that the adult defendant 
or juvenile ’probably neon will be able to aland Inal, his continued commitment must bo justified 
by progress toward that goal." A febtm A, . 45S Mass, at 39. quoting Jackson, supra. The SJC in 



to mean that a finding of substantial probability 
or juvenile will attain legal competency in the foreseeable 


future must be supported by evidence that the defendant or juvenile has made progress toward 
achieving competency. Abbott 4- 458 Mass, at 39. 

Thirdly, even where there is a substantial probability that an adult defendant or juvenile 
will be restored to competency in the foreseeable future and there is progress toward achieving 
>cy, the Abbott A, Court found that due process requires that an incompetent defendant 


:r juvenile not be detained under g 58A for an unreasonable period of time. Abbott A. 458 Mass, 
at 39. See U nited State? v. Magftssouba. 544 F.3d 387, 416 (2d Cir. 2008). What constitutes an 


unreasonable period of time involves a totality of the circumstances unalysis, including the 
length ot the pretrial detention, the degree of dangerousness, the seriousness of the offense 
charged, the probability that the defendant or juvenile shall become competent, the anticipated 
time frame to achieve competency, whether the defendant or juvenile has prolonged his period of 

mcompetency by refusing to take prescribed medication, and any unfair prejudice to the 

.. . . ..... . .III!.. ■- . .. L ' i " 


m p! p 



defendant or juvenile. Abbott |||| 3«M0I United States v. Magasso uba. 5441 3d at 416- 


Here, tlie continued ilctention of Mr. Hayward constitutes a Due Process violation, which 
should be remedied through a dismissal of the Indictments, Due process is violated where there 
is "'substantial injustice in keeping an unconvicted person in ... custody to await trial where it is 
plainly evident his mental condition will not permit trial within a reasonable period of time/" 
































































































































































































































































































































































Jackson, 406 U S, at 735, quoting Cookv. Ciccon^ 312 F. Supp. 822,824 (W.D. Mo. 1979). 3 

The ycm that Mr. Hayward has spent confined on this case have become unreasonable 
and have unfairly infringed on his constitutionally protected liberty interests guaranteed by the 







States Constitution and the Massachusetts Declaration of Rights. Under the Fourteenth 
the Commonwealth may not "deprive" any person of "liberty.. without due 
s of law," Article 12 of the Massachusetts Declaration of Rights guarantees that "no 
ect shall be... deprived of his life, liberty, or estate, but by the judgment of his peers, or the 
law of the land." See Article 10 ("Each individual of the society has a right to be protected 

by it in the enjoyment of his life, liberty and property, according to standing laws”); Article ] 

. 

("All people are bom free and equal and have certain natural, essential and unalienable rights; 

and defending their lives and liberties ..."). 










HUS COURT SHOULD USE IT S DISCRETION TO DISMISS THE 
PENDING INDICTMENT BECAUSE MR. HAYWARD HAS HEEN HELD 
EOft SEVERAL YEARS AND IS NOT KESTOKABLE TO 
COMPETENCY. 

Pursuant to O. L. c. 123 sec. 16(f) this court lias two avenues upon which to 
dismiss the Indictments; (1) the Court is mandated to dismiss the charges after “the expiration of 


the period of time equal to the time of imprisonment which the person would have had to serve 


prior to becoming eligible for parole/' which is “one half of the maximum sentence potential 




icnce. ” or (2) “in 



icc may dismiss the criminal charges against such person 


arm* jurisdictions permit hospitalization or incompetent defendants only for such period limited to determining 
the likelihood of recovery ol competency. See topic v. Ycunjc 220 III. App. .Id 98,104, fi81 N.F 2d % 7 \ (1991) 
jundor state statute, defendant may move tor discharge hearing if it is not substantially probable that he will be fit 
for trial v/ithin a year), I n re Polk. 71 Cal. App. 4th I? 3 #, 1238, 84 Cal. Rptr. 2d 389 (1999) (three-y<?dr limit in 
Statute! applied to aggregate of all commitments on some cha<rjt<?) $.eq also Mont. Code Ann. & 4G-I4 ??i(3)(a), as 
amended thmugh 5 3, Cn 140, L.2G0/ ("(Clcwnmlttlng court shah, within 90 days of commitment, review the 
defendant's fitness to proceed [to triall If the court finds tnai the defendant is still unfit to p'oceea and that it 
does not appear that tfrp defendant will become fit to proceed w thin the reasonably tcm&eeable future, the 

sridurii must be dismissed"). 












































































































































































































































































































































































































































prior to the expiration of such period.” 

ililiii liilfcil 






Q. L. a 123 sec. 16(f) provides in full: 

Ijli Isk III A .—■ 

(f) It a person is found incompetent to stand trial, the court shall send notice to 
the department of correction which shall compute the date of the expiration of the 
period of time equal to the time of imprisonment which the person would 
have had to serve prior to becoming eligible for parole if he had been 
convicted of the most serious crime with which he was charged in court and 
sentenced to the maximum sentence he could have received, if so convicted. For 
purposes of the computation of parole eligibility, the minimum sentence shall be 
regarded as one half of the maximum sentence potential sentence. Where 
applicable, the provisions of sections one hundred and twenty-nine, one hundred 
and twenty-nine A, one hundred and twenty-nine B, and one hundred and twenty- 
nine C of chapter one hundred and twenty-seven shall be applied to reduce such 
period of time. On the final date of such period, the court shall dismiss the 
criminal charges against such person, or the court in the Interest of justice 
may dismiss the criminal charges against such person prior to the expiration 
of such period. (Emphasis Added) 

ill- 4 llli! ' IL. Illll lp Jr : "' r; 

Here, Mr. Hayward faces a maximum of life imprisonment on Unarmed Burglary and 

SlllSill 

Assault charge in violation of M.G.L c. 266, §14. He was found to be incompetent to stand trial 

ill • !, h. ""m ■ ' fliiy • liiliiiii.. .•, 

by the Barnstable Superior Court on September 12,2011, but arguably lias been incompetent 

■PI ISK . 

since before his arraignment in this court, given the fact he had been committed to Bridgewater 

j, . i, - ' ,, . :: I = .•ij ! ' 1 ! ^ ' ; 

State Hospital for evaluation of competency while the case was pending in Barnstable District 

Court and all the competency reports filed wilh the court in tills matter concluded he lacked 
competency to stand trial. Pursuant to GX. c. 123, § 16(f), he is entitled to dismissal after fifteen 

£ii 

ill years, which is November of 2025. However, this Court need not wait seven more years to 
dismiss the charges because the interest of justice, as described further below, support a 
dismissal at the present time. 

The legislative history behind G.L. c. 123, sec, 16(f) supports the dismissal of a charge in 

..... „ , . f 

the “interests of justice” where the defendant has tin reasonable prospect of returning to 

•oss v. C oinpo nwca l th, 437 Mass. 584,584-585 (2002), the Supreme Judicial 


Hnpeleciuy. 
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■HIM— 


Court note) that the legi.lahve hlrtory" of 16 (f) supported it, intrepretatio.. of th.l section 








’ ---“ un ng wnicji criminal charge, oould remain pending 

again® an incompetent defendant. That Court recounted ho W the Mamchuaett, Legialature 
established the Specirt Connnimi^ on Mrtttai HeaWt inend directed irin p^icu,at (to] 

| i | reatment and release of patients." Foss 

at 5S8, quoting Resolve, 1961. nj 89. That CommUsion', work led to .he presentment of dreft 

legislation in 1967, which addressed, among other subjects, the pretrial commitment of 
incompetent criminal defendants. J* A major goal was to eliminate the highly questionable 

practice of committing incompetent crimi nal defendants indefinitely, while awaiting their 

II II 11, llji | 'I'ljJi ,; f|[j| j|||j||, 

unlikely restoration to competency, and also eliminating the indefinite pendency of criminal 
Jiar]||e^|hri|| most often, sigmficantly limited the incompetent criminal defendant 's access to 
treatment by mote effective civil means. |d. at 588-589 (Internal citations omitted). 

The civil rights of committed persons were a major consideration of the Special 
Commission and its proposed legislation, which served as the basis of the health code revisions. 

& at 5S9 General Laws c. 123, § 16 (b) and (c), effectively eliminated the problem of the 
indefinite commitment of incompetent defendants, providing that "an order of commitment 

person may be committed for additional one year periods... hut no untried defendant shall be so 




Studiescwutuctud at Bridgewater State Hospital beginning in *963 revealed that of approximately 200 men then 
Indefinitely committed the Bridgewater staff, with the assistance of the Law-Medicine institute (conducting the 
study) were JiMe to return fifty-three to trial Foss, 427 Mass at r,H9, Oilrig McGarry, 49 b.U.l. Rev. at 50-51. of 
those returned tor trial, thirty-five had been committed for less than two years, hi The mean length of the 
hospitalization of the fifty-three men returned for trial was 3.7 years. & The mean length of the hospitalization of 
the 147 who were not able to return for trial was fifteen years. Id I he implications of the study demonstrate that 
9 significant population of the men then riot able io return tor trial would have been competent within two years 
nf their hospitalization, li Thus, It makes lltlle sense for charges to remain pending against an incompetent 
defendant long past the period of time In which he is likely, il at all, to regain competence id, See Sta te ex ret. 
BS&klaa v- CWlV CPUft. 62 VVis. 2d 250. 268 U<J74| lit would be "a rather pointless and a cruel application of the 
11 j n pilfl burden on prosecutors and courts to keep pending criminal chu rges that will never be 








H ! ft. 


■I HII HI H 

;i: i, i l il;,i tiii.'.v : 
















































































committed unless -.. the court also finds said defendant is incompetent to stand trial." Id- at 589. 
A committed, incompetent defendant is guaranteed reevaluation after the first six months and at 

|’ ■' WH ■ '! tfji I • 'M i ':':: ... 1 ,, , fc mij||jjiiy . ! il |]t ' .1;' ''-I P| 

least annually thereafter, with the presumption favoring competence. The statute also addresses 
the issue of indefinite pendency of criminal charges against an incompetent defendant, providing 
that "the court shall dismiss the criminal charges against [the incompetent criminal defendant]" 
on the final date of the period computed under § 16 (f). 

Recently the SJC held that dismissal of criminal charges prior to the computed 16(f) date 


may be appropriate in the interest of justice. 


, 476 Mass. 242, 243 


(2016). The Court noted that in addition to providing for the calculation of the dismissal date of 
charges against an incompetent defendant, § 16(f) contains a safety valve that allows a judge to 
dismiss charges prior to the calculated parole eligibility date ‘in the interest of justice. Thus a 
judge may consider factors that arc not relevant to statutory compulation. Use of the safety valve 
may be warranted in a case where ... the defendant’s chances of being restored to competency 

arc slim.” 

Here, it is in the interest of justice to dismiss the indictments pending against Mr. 
Haycard. It is now clearly apparent that Mr. Hayward is unrestorable to competency and the 
indictments will never be tried or resolved. Any additional years of holding open the ehaiges 
will not serve the ends of justice. The past seven year's have demonstrated that Mr. Hayward will 
never attain competency. The dismissal of lus case therefore serves the humane considerations 
smbcdtal in original intern of (he 'ntttuto by avoiding prolonged confinement of pctsnns who 

will never return to trial. 

In Calviiire the Supreme Judicial Court cited approvingly to Commo nwealth v. Gum ju, 

28 Mass. L. Rptr. 501, 2011 Wl, 3480959 (Sanders, J., March 3, 2011). Sec Calvnire, at *4. In 










1 "" ^* wa> drat the defendant ^ never be competent „ 

St3nt * Jusli “ S,,,<lers diamissKl “<*»«* that earned a maximum potential sentence of 

life with the possibility of parole after fifteen years. QuiaB.«™, a. -3. She ordered dismissal 


HWIfi 


the indictment 

pursuant to the “interests of justice" provision of § 16(f). Seeld. And one of the "impmhmt” 
considerations underlying her dismissal Older was (ho question of whether indefinitely holding 
the charges open would offend due process. Justice Sanders did not resolve that question, but 
did state, “there is something ftimlumentally unfair in keeping a criminal case open where the 


defendant, as a result of his incompetency, will never be in a position to challenge it on the 


merits.” Id., at *4. 




CONCLUSION 




For the above reasons, the defendant respectfully requests that this Court allow the 
defendant’s motion to dismiss. 









DATED: March 21,2018 


Respectfully Submitted. 
JAMES HAYWARD 

By his 

' 
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